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OPINION

On March 11, 1998, the victim, Jennifer Byerley, who was deaf and mute, was at the End
Zone bar on AlcoaHighway near the Knoxvilleairport. Anemployeeat the bar, Mary Roberts, who
wasaneighbor to thevictim, saw that thevictim had been "talking to the M exicans," who frequented
the bar, and, because she felt the men were acting "inappropriate[ly]" toward the victim, she asked
themto leave. The victim, who was crying, stayed in abooth. The defendant, whom Ms. Roberts
had seen in the bar severa times previously, asked about the victim and then obtained a paper and
pencil (so asto be able to communicate) before going to sit with her in the booth. Ms. Roberts saw
the two pass notes before the defendant stood, wadded the paper, threw it in a trash can, and
remarked, "[H]ow in the hell did | get my [self] into this sh*t[?]" Ms. Roberts recalled that the
defendant, who at that time had no physical blemishes other than a"place" on his nose, then went
to therestroom. It was her recollection that the defendant |eft the bar through a back door at about



11:30 p.m. and the victim left later through the front door. Ms. Roberts remembered that when she
saw the defendant the next day, he had "alot of scratches' down the side of hisface.

At approximately 6:30 am. on March 12, the body of the victim was discovered in acurve
along the side of Wheeler Road in Blount County about 1.2 miles from the End Zone and less than
Y>milefromthe victim's apartment. Thevictimwason her back. Onelegwas crooked and onearm
of her jacket was pulled over her head and face. Her throat wascut. Therewasblood onthevictim's
jacket and frost on the sleeve. The victim was wearing three rings.

At trial, Ms. Roberts acknowledged that during the two years the victim had been a patron
of the End Zone, she had "pretty much exclusively . . . hung around Mexicans." Although she
initially denied having prevented the victim from leaving with "the Mexicans' on the night of her
death, M's. Roberts acknowledged having told police she had done so. Shea so admitted havingtold
policethat "theMexicans' |eft thebar at 11:30 p.m., only minutes beforethe defendant had departed.
Finally, she also admitted that during her statement to police, which was provided before she saw
the defendant on the day the body was discovered, she described his physical appearance asfollows:
"He's got light brown hair and he's just been in awreck so he's got ascar on his nose and skinned —
you know, skinned up all over. Hejust had awreck, like last week."

Earl Horton, abartender at the End Zone who knew the victim and the defendant as patrons
of thebar, testified that sometime between midnight and 1:00 am., thevictim and the defendant "had
adiscussion” after which the defendant left quickly through the back door and the victim seemed
upset. He testified that when the victim left through the front door, he followed her outside and
asked whether she was "okay." Because he was concerned for her safety, he walked to the edge of
the building to watch her progress. He saw that the defendant was waiting outside of the building
and when the victim walked up to him, Horton asked if they were "okay." The defendant replied,
"[Y]es, we're fine." The victim nodded her head affirmatively and the two walked away in the
direction of the motel next door. When Horton saw the defendant two days later, he noticed some
scratches on the left side of hisface and handsthat he had not seen before. After being asked about
the scratches, the defendant explained that he had scratched himself because of a skin condition.

Martha Gaston, who worked at The Laundry Place on Chapman Highway in Knoxville,
testified that at approximately 3:00 p.m. on the afternoon after the murder, the defendant brought
some laundry in to be washed. He offered to pay extrafor same-day pick-up and she agreed. Ms.
Gaston recalled that the defendant "looked sweaty" and that he explained that he had "had an
accident.” Sheremembered that the defendant pointed out blood on the sheets and that she thought
it was unusual because it was "red and deep," as opposed to menstrual blood. Although she used
bleach on the sheets, Ms. Gaston was unable to remove the blood stains. She testified that the
defendant picked up his laundry between 5:00 and 6:00 p.m.

Blount County Sheriff's Department Detective Scott Carpenter, who executed a search

warrant at the victim's apartment, found no signs of any struggle. Officers also searched the
defendant's residence, a second-floor motel room at the Airport Inn, and found a crumpled notein
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the garbage can under thesink. Accordingto Detective Carpenter, you could "throw arock from the
back of the End Zone and hit the Airport Inn." He testified that while officers also seized bloody
sheets, subsequent testing established the blood was that of the defendant. In an interview by
Detective Carpenter on the day after the murder, the defendant, who is right-handed, stated that he
met the victim four or five nights earlier while playing pool at the End Zone. He explained to the
officer that because the victim was deaf and mute, they communicated by writing notes and that the
victim asked for his address after their initial meeting and visited his residence later that night.
According to the defendant, they communicated in writing for about thirty minutesand he drove her
home. He stated that on the evening of the murder, he spent most of his time at the bar with a
woman named Robin but that later, while he was shooting pool, Mary Roberts asked for someone
to help the victim "because . . . people [were] taking advantage of her." Hetold the officer that in
response to the request, he had discouraged the victim from leaving the bar with another man and
that after "all of her Mexicanfriends' had gone, she declined hisoffer of aridehome. Thedefendant
clamed to the officer that the victim left first and that he finished his beer before leaving through
theback door. Heinitially maintained that the occasion wasthe | ast time he had seen the victim but,
later, when confronted with anote police had found in histrash can, he admitted that the victim had
been in hisroom that night, contending that she had waited outside the End Zone and followed him
home. The defendant explained that he had initially lied to the officer because hewas nervous. He
insisted that because he was interested only in sex and had refused a romantic relationship with the
victim, she left his residence after approximately fifteen minutes. The note, which the defendant
hel ped the officer read, provided as follows:

[Victim] I'm so sorry[.] | not mean[]. I'm so drunk.

[Defendant] Y ou make melook like afool and me want nothing to do with you[.]
| want you to go home. | told you | did not want you for g[ir]Ifriend
and that'swhat | meant[.] | just want to be free and have fun [period.]
If the[re] were any chance of usyou just ruined it. Do you want me
to take you home[ 7|

[Victim] Can | stay with you tonight? Did you stop by my house . . . after
you[r] work?

[Defendant] No! | did not stop by your house.

[Victim] Do you want me to go home?

[Defendant]  Yes[and] no[.] | don't want you to be closeto mel!!!!!! | do not want
you as girlfriend[.] Just for fun! Do you want to go home or do you
want to stay here and f**k[ 7]

When questioned about blood that was found around his bathroom sink, the defendant told the
officer that he had been injured in a car accident five days earlier. He denied having had sex with
the victim and denied having killed her. He agreed to provide police with blood and hair samples
and consented to have his car impounded for examination. When asked to account for histimesince
themurder, the defendant reported to the officer that he had performed avariety of personal errands,
which included taking his laundry to The Laundry Place on Chapman Highway.



Inaninterview five dayslater on March 17, the defendant acknowledged that he was angry
with the victim on the night of the murder because they "had to have the same conversation again”
and "she couldn't take no for an answer." Hedenied, however, that he had been angry enough tokill
the victim and further denied having hit her or harmed her in any way. When asked about the blood
on hissheets, the defendant explained that he had a skin condition that caused him to becomeinjured
and bleed easily. Inafinal interview on August 27, the defendant continued to deny having had any
physical contact with the victim, even when the officer falsely advised him that the victim's blood
had been identified on his sheets. Heinsisted that the DNA results were error, stating, " Something
ain'tright. . .. They'sgot to be something somewhere somebody ain't seeing.” The defendant asked
the officer, "Ain't they something else you all can do to check further than you have? | know that
it might cost the taxpayers a lot of money but | pay my taxes too." During cross-examination,
Detective Carpenter acknowledged that the defendant cooperated fully with the police in their
investigation.

There were stipulations of fact:

1 [ The defendant's] blood was on the side of his motor vehicle. . . [and] was
found on the consoleinside of the same vehicle; no other person's blood was
found in or on the vehicle.

2. [The defendant’s] and [the victim's] blood [were] found mixed on the right
front of the[victim's] black corduroy overdls. . . [and] on therear tag onthe
inside of the [victim's] bra.

3. [The defendant's] blood was found on the sheets [seized by officers at the
defendant's residence].

4, [The defendant's] blood was found on the note [seized by officers at the
defendant's residence].

5. The defendant's DNA was found under the index and ring finger nail
scrapings of [the victim's] right hand.

6. [The victim's] blood was found only on her person and the clothes she was
wearing.

DeannaJordan, who was married to the defendant'sfather at the time of the murder, testified
that the defendant arrived at their residence aday or two after themurder "noticeably ondrugs.” She
described him as crying, unshaven, and appearing nervous. Ms. Jordan recaled that when he
approached the back porch where she and her husband were sitting, the defendant announced that
"he had done something awful." She understood him to say that he had "shot up [illega drugs]
fourteen timesthat day.” When Ms. Jordan asked him, "Isthat how that happened,” herepliedinthe
affirmative. She then excused herself to make coffee while her husband and the defendant spoke.
During cross-examination, Ms. Jordan acknowledged that she did not hear the defendant make any
specificreferencetokillingthevictim. Thedefendant'sfather died shortly after thevictim'smurder.

Megan Clement, the Technica Director of the Forensic Identity Testing Department of
LabCorp, performed DNA testing on certain items of evidence. Shetestified that the victim'sblood
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was not found on the defendant’s sheets, but that when bleach is used, it can "degrade DNA and
break it down to the point where it's undetectable.” Ms. Clement related that she only tested
scrapingsfrom two of thefivefingerson the victim'sright hand, but recalled that the testing yielded
amixture of DNA consistent with the victim and the defendant. She acknowledged that she was
unable to identify the origin of the defendant's DNA as skin, blood, or saliva.

Dr. David M. Gilliam, who performed the autopsy, estimated that the victim had been dead
for three to five hours when the body was found. Hetestified that although the victim's throat had
been cut, the cause of death was manual strangulation. The victim also had blunt force injuriesto
the head and face and a non-lethal stab wound to the upper right abdomen which Dr. Gilliam
believed, based on bleeding and bruising patterns, to have occurred prior to death. Dr. Gilliam
characterized the victim's neck wound as "gaping" and described it as "consistent with someone
being on top of, kneeling over, or sitting on top of the victim and cutting from the victim's right to
left." 1t washisopinion that aright-handed person inflicted the neck injuries. During the testimony
of Dr. Gilliam, the state introduced the following photographs of the body made at the time of

autopsy:

EXHIBIT DESCRIPTION

27 two 8"x12" color glossy photographs mounted on foamboard
A —close-up of face (eyes open) and neck, with focus on lips
B — close-up of injuries around right eye

28 three8"'x12" col or glossy photographs mounted on foamboard
close-ups of inner surface of scalp and crania bones after
outer scalp has been "flip[ped] back . . . with the hair"

29 two 8"x12" color glossy photographs mounted on foamboard
extreme close-ups of neck wounds, with what appears to be
severed trachea'

1Although there was no objection to the introduction of these photographs at trial, the trial court called arecess
immediately after the introduction of this exhibit, commenting as follows: "This is awfully gruesome. . .. One of the

jurors on the front row looked like he was about ready to fall out." While this issue has not been raised on appeal, the
admission of graphic photographs with little or no probative value may qualify as prejudicial error. See, e.g., State v.
Collins, 986 S.W.2d 13, 21 (Tenn. Crim. App. 1998). This court has suggested guidelines:

Photographs made during or after an autopsy should be scrutinized and examined prior to
being shown to the jury. Dubose, slip op. at 20; seegenerally Statev. M cCall, 698 S.W.2d 643 (Tenn.
Crim. App.1985). If other considerations substantially outweigh the probative value of the evidence,
it should be excluded. In State v. Banks, 564 S.W.2d 947, 951 (Tenn.1978), our supreme court
recognized "'the inherently prejudicial character of photographic depictions of amurder victim. . . ."
In adopting Federal Rule of Evidence 403 asitstest for admissibility, the court suggested avariety of
factorsfor consideration by thetrial judge. The "value of photographsasevidence, . . . their accuracy
and clarity . . . whether they were taken before the corpse was moved . . . [and] the inadequacy of the

(continued...)
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30 two 8"x12" color glossy photographs mounted on foamboard
extreme close-ups of abdominal wounds

Sandra Scott, whotestified on behalf of the defense, recalled that two days beforethe murder,
she had lunch with the defendant and her best friend, Shawna Jordan, who was dating the defendant.
Ms. Scott contended that the defendant "had scars all over his face and his nose and scars on his
body." Sherecalled that when she asked what had happened, he answered that he had wrecked his
car.

Carl Anderson, alife-long friend of the defendant, testified that he also saw the defendant
shortly after the car accidentin March. Although he could not recall the date, Anderson claimed that
he had arrived at the residence of the defendant's father just after a tow truck had unloaded the
defendant'swrecked vehicle. He described the defendant as"[c]ut up . . . and scuffed up pretty bad.”

Mike Michaels, the defendant’s stepfather, testified that the defendant telephoned him at
approximately 4:30 am. on March 8 to request assistance after an automobile accident. Herecalled
that he picked the defendant up at his residence at the Airport Inn and drove to the scene of the
accident on Maloney Road. According to Michaels, the defendant had lost control of his vehicle,
gone over atwelve-foot embankment, and struck atree. Michaels recalled that the defendant had
anumber of cuts and bruises, including some on the face. He testified that he and the defendant's
mother helped clean and dress the wounds, remembering that they "pulled glass out of [the
defendant's] head for about an hour."

Sharon Monterrosol testified that she first met the victim at the residence of a friend the
November prior to her murder. She recalled that the victim, who was with her boyfriend, Marco
Villo-Gomez, had a black eye. Ms. Monterrosol stated that at some point after Christmas 1997,
sometwo months before the murder, she overheard Villo-Gomez say that hewasgoing tokill "her."
She acknowledged that he did not identify the victim by name and that he "had been drinking and
... wasangry" a thetime of theremark. Ms. Monterrosol testified that sometime later, she again
overheard Villo-Gomez, whom she described as "very drunk™” and "very angry," say in Spanish that
he was "going to kill the bitch." During cross-examination, she acknowledged that Villo-Gomez
appeared to care about the victim and was "very protective" of her. Ms. Monterrosol stated that in
March of 1998, Villo-Gomez lived in Morristown but would sometimes visit on weekends, staying
with relatives in the victim's apartment complex. She testified that he was | eft-handed.

1(...continued)
testimonial evidence in relating the facts to the jury" are appropriate factors. Id.

* * *
Asageneral rule, where medical testimony adequately describes the degree or extent of an
injury, gruesome and graphic photographs should not be admitted. See Statev. Duncan, 698 S.W.2d
63, 69 (Tenn. 1985). . ..

Id. at 19-21.



David Cockrill, the victim's next door neighbor at the time of her death, testified that the
victim "would come over and knock on [his] door from time to time and hand [him] notes wanting
to borrow money" but that, otherwise, she generadly frequented with "the Mexicans,” who lived in
the apartment complex. He stated that the victim was unemployed and received a Social Security
disability check every month but that she would often use her money to purchase beer and cigarettes
for the Mexicans. According to Cockrill, he last saw the victim on the morning prior to her death
when they were leaving their respective apartments. Herecalled that he went to bed at about 11:15
that evening before being awakened at approximately 3:00 am. by a"disturbance” at the victim's
apartment. Cockrill described overhearing amal e voice shouting angrily in Spanish, which hecould
not understand. He could aso hear the victim grunting, which "was about the only noise she could
make." Cockrill claimed that on the next day he told police about the event, which he estimated to
have lasted for about five minutes.

Beforeresting its case, the defense al so introduced documents concerning an April 9, 1998,
plea of guilt by Marco Villo-Gomez to a charge of assault involving the victim. The warrant
completed by the victim provided as follows:

[Thevictim] statesthat on [October 16, 1997] whileat her own residence she
and [Villo-Gomez] became engaged in an argument when without prov[o]cation
[Villo-Gomez] struck [the victim] several times about the arms and chest in a
knowing, intentional, and reckless manner. . . .

The judgment reflected that Villo-Gomez received a sentence of eleven months, twenty-nine days.

In rebuttal, the state put on the testimony of Gladys Horton, the manager of the victim's
apartment complex. She testified that after the victim's death, she questioned a number of the
tenants, including David Cockrill, none of whom reported having heard anything unusual that
evening.

The defense then recalled David Cockrill, who denied having been questioned by Ms.
Horton.

Rhonda Gillespie, who characterized the victim as her "best friend,” testified as the state's
final rebuttal witness. She stated that the victim and Villo-Gomez ended their romantic rel ationship
at the beginning of December 1997, and that she had not seen Villo-Gomez since that time.

I

Initially, the defendant argues that the evidence, all circumstantial, isinsufficient to support
hisidentity asthe victim'skiller. The state contends otherwise.

On appedl, of course, the stateis entitled to the strongest | egitimate view of the evidence and
all reasonable inferences which might be drawn therefrom. State v. Cabbage, 571 S.\W.2d 832, 835

-7-



(Tenn. 1978). The credibility of the witnesses, the weight to be given their testimony, and the
reconciliation of conflictsin the proof are matters entrusted to the jury asthetrier of fact. Byrgev.
State, 575 S.W.2d 292, 295 (Tenn. Crim. App. 1978). When the sufficiency of the evidence is
challenged, therelevant questioniswhether, after reviewing the evidencein thelight most favorable
to the state, any rational trier of fact could have found the essential elements of the crime beyond a
reasonable doubt. Tenn. R. App. P. 13(e); State v. Williams, 657 S.W.2d 405, 410 (Tenn. 1983).
Questions concerning the credibility of the witnesses, the weight and value of the evidence, aswell
asall factual issuesraised by theevidenceareresolved by thetrier of fact. Liakasv. State, 199 Tenn.
298, 286 S.W.2d 856, 859 (1956). Becauseaverdict of guilt removesthe presumption of innocence
and raisesapresumption of guilt, the convicted criminal defendant bearsthe burden of showing that
theevidencewaslegally insufficient to sustain aguilty verdict. Statev. Evans, 838 S.W.2d 185, 191
(Tenn. 1992).

A criminal offense may be established exclusively by circumstantial evidence. Duchac v.
State, 505 S.W.2d 237, 241 (Tenn. 1973); Marablev. State, 203 Tenn. 440, 313 SW.2d 451, 456-58
(1958); State v. Hailey, 658 S.\W.2d 547, 552 (Tenn. Crim. App. 1983). If entirely circumstantial,
the facts and circumstances must "be so strong and cogent as to exclude every other reasonable
hypothesis savethe guilt of the defendant.” Statev. Crawford, 225 Tenn. 478, 470 S.W.2d 610, 612
(1971). In such an event, the circumstantial evidence must be both consistent with guilt and
inconsistent with innocence. Pruitt v. State, 460 S.W.2d 385, 390 (Tenn. Crim. App. 1970). The
weight of the circumstantial evidenceisfor the jury to determine. Williamsv. State, 520 SW.2d
371, 374 (Tenn. Crim. App. 1974) (citing Patterson v. State, 4 Tenn. Crim. App. 657, 475 S.\W.2d
201 (1971)). The court may not substitute its inferences for those drawn by the trier of fact in
circumstantial evidence cases. Liakas, 286 S\W.2d at 859; Farmer v. State, 574 SW.2d 49, 51
(Tenn. Crim. App. 1978). The same standard of review is applicable whether the guilty verdict was
based upon direct evidence or upon circumstantial evidence. Statev. Brown, 551 S\W.2d 329, 331
(Tenn. 1977); Farmer v. State, 208 Tenn. 75, 343 SW.2d 895, 897 (1971).

Second degree murder is"aknowing killing of another." Tenn. Code Ann. § 39-13-210(a).
"A person acts knowingly with respect to aresult of the person's conduct when the person is aware
that the conduct is reasonably certain to cause the result.” Tenn. Code Ann. 88 39-11-106(a)(20),
39-11-302(b).

This question isaclose one. Thereisno direct evidence of guilt. The state was unable to
produce the murder weapon. Although there was testimony that bleaching could break down DNA
identification, the state stipulated that the victim's blood had not been found near either the
defendant'sresidence or vehicle. Through the testimony of David Cockrill, the defense introduced
evidence that the victim had returned to her apartment. Cockrill claimed that at 3:00 am., he
overheard her engaged in aloud dispute with amalewho spoke Spanish. Therewasampleevidence
that the victim socialized primarily with "Mexicans" and that she had previously been the victim of
an assault by Marco Villo-Gomez. There was no evidence that the defendant spoke Spanish.



Nevertheless, two witnesses, Mary Robertsand Earl Horton, testified that the defendant was
the last person seen with the victim the night of her murder. Horton recalled that when the victim
left the End Zone, she walked with the defendant in the direction of his motel residence. On the
following day they saw scratches on his face they had not seen before the murder. While the
defendant initially denied that the victim had been in his room on the evening of her death, he
ultimately admitted that she had been there when he was confronted by police with anote recovered
from his trash can. The content of the note indicated that the two disagreed on the nature of their
relationship. The defendant acknowledged that he was angry with the victim because of her
persistence in pursuing arelationship. The defendant's blood was found on the tag of the victim's
bra and on the front of her overalls. His DNA was found under her fingernails. The testimony of
Gladys Horton contradicted the testimony of David Cockrill. Expert testimony suggested that the
murderer wasright-handed. Whilethe defendant wasright-handed, the proof established that Villo-
Gomez was left-handed. While under investigation and under the influence of drugs, he made a
statement which could have been interpreted asincriminating. Finally, shortly after the murder, the
defendant, apparently "sweaty," paid extra in order to have same-day laundry service on bloody
sheets. As was its prerogative, the jury, which saw and heard the evidence firsthand, chose to
accredit the testimony of the state's witnesses and disregard the conflicting proof. See State v.
Summerall, 926 SW.2d 272, 275 (Tenn. Crim. App. 1995). Inour view, thecircumstantial evidence
was marginally sufficient to support the conviction.

Next, the defendant assertsthat the testimony of his stepmother, Deanna Jordan, that hewas
under the influence of drugs two days after the murder was irrelevant and should have been
excluded. The state contends that the testimony was relevant to the issue of identity and that any
confusion as to its meaning goes to the weight, not the admissibility, of the testimony.

Relevant evidence is that "having any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable" than it otherwise
would be. Tenn. R. Evid. 401. Generally, al relevant evidenceisadmissible. Tenn. R. Evid. 402.
At the discretion of the trial court, however, relevant evidence may be excluded if it presents a
danger of unfair prejudice:

Although relevant, evidence may be excluded if its probative vaue is
substantially outweighed by the danger of unfair prejudice, confusion of the issues,
or misleading the jury, or by considerations of undue delay, waste of time, or
needless presentation of cumulative evidence.

Tenn. R. Evid. 403. This court must not reverse the trial court absent an abuse of discretion. See
State v. Stout, 46 S.W.3d 689, 700 (Tenn. 2001).

Tennessee Rule of Evidence 404(b) provides as follows:



Other Crimes, Wrongs, or Acts. Evidence of other crimes, wrongs, or actsis
not admissible to prove the character of a person in order to show action in
conformity with the character trait. It may, however, be admissible for other
purposes. The conditions which must be satisfied before alowing inquiry on
cross-examination about specific instances of conduct are:

(1) The court upon request must hold a hearing outside the jury's presence;

(2) The court must determine that a material issue exists other than conduct
conforming with a character trait and must upon request state on the record the
materia issue, the ruling, and the reasons for admitting the evidence; and

(3) The court must exclude the evidence if its probative valueis outweighed
by the danger of unfair prejudice.

Tenn. R. Evid. 404(b). A fourth prerequisite to admissibility isthat thetrial court find by clear and
convincing evidence that the defendant committed the other crimes or bad acts. State v. DuBose,
953 S.W.2d 649, 654 (Tenn. 1997).

Rule 404 was patterned in great measure on State v. Parton, 694 S.\W.2d 299 (Tenn. 1985),
wherein our supreme court ruled that evidence of other crimesisgenerally inadmissible. Theterms
of thisrule establish that character evidence cannot be used to prove that a person has a propensity
to commit acrime. Tenn. R. Evid. 404(b); State v. Adkisson, 899 SW.2d 626 (Tenn. Crim. App.
1994). Most authorities suggest that trial courts take a "restrictive approach of 404(b) . . . because
‘other act' evidence carries asignificant potential for unfairly influencing ajury." Neil P. Cohen et
a., Tennessee Law of Evidence § 4.04[8][€] (4th ed. 2000). That perhaps best explains the
traditional posture of the courts that any testimony of other bad acts by a defendant is not usually
admissible when used as substantive evidence of guilt of the crimeon trial. Parton, 694 SW.2d at
302-03. In those instances where the other conduct or acts are similar to the crimes on trial, the
potential for aprejudicial result increases. Statev. Bordis, 905 S.\W.2d 214, 232 (Tenn. Crim. App.
1995).

Unlike the Federal rule barring such evidence, our rule does not specifically enumerate the
purposes for which such evidence may be offered. Statev. Gilliland, 22 S.W.3d 266, 271 (Tenn.
2000). The Advisory Commission specifically omitted such alist so that lawyersand judgeswould
"'use carein identifying theissuesto be addressed by the Rule 404(b) evidence.™ 1d. (quoting Neil
P. Cohen et ., Tennessee Law of Evidence § 404.6, at 169 n.457 (3d ed. 1995)). Therefore, in
every case in which evidence of other crimes, wrongs, or acts is offered, the trial court should
carefully scrutinize the relevance of the evidence and the reasons for which it isbeing offered. 1d.
Although Rule 404(b) does not explicitly list these exceptions, our courts have held that evidence
of other crimes may be admissible to show motive, intent, guilty knowledge, identity of the
defendant, absence of mistake, and the existence of a common scheme or plan. See, e.g., Callard
v. State, 526 SW.2d 112, 114 (Tenn. 1975); seea so Cohen, supra§4.04[8]. Evenif the challenged
evidence is relevant to an issue other than character, it must be excluded if the danger of unfair
prejudice outwei ghs the probative value of the other crime evidence. Statev. Howell, 868 SW.2d
238, 254 (Tenn. 1993); see aso State v. Zagorski, 701 S.W.2d 808 (Tenn. 1985); State v. Taylor,
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669 S.W.2d 694 (Tenn. Crim. App. 1983). Becausethetrial court substantially complied with the
requirements of Rule 404(b), this court will review the trial court's determination for an abuse of
discretion. See DuBose, 953 S.W.2d at 652.

After ajury-out hearing at which the state presented the testimony of Ms. Jordan, the trial
court ruled that the testimony was admissible, stating as follows:

From the evidence that I've heard, | think it'sadmissible. . . . [T]he material
issue exists of whether or not the [d]efendant killed the victim. And it'snot an issue
of whether he was a usual drug user, it's not talking about a character trait. And the
statement is. . . very brief and general; but when looked at in the context of what's
been going on, sometime within the last eight days, at most, there has been a
homicide and [the defendant] isasuspect . . . . Andinthat context he announces out
of the clear blue that he shot up fourteen times and then [Ms. Jordan] says, "Is that
how that happened?' There'sno other talk about car wrecksor falling down the steps
as you were coming up on the deck, or any other thing. And it seemsto methat the
thing that'sin theforemost in that group of persons mindswould bethefact that he's
a suspect in a murder investigation. And when she says, ["l]s that how that
happened[,"] andhesaid[, "Y]es,["] | think the relevanceis substantial enough. And
| don't think the testimony about shooting up fourteen timesisunfairly prejudicia in
that context.

In our view, thetrial court did not abuse its discretion by admitting the testimony of Deanna
Jordan. The defendant's statementsto hisfather and Ms. Jordan would have been admissible under
Tennessee Rule of Evidence 803(1.2), which provides that statements by a party-opponent are not
excluded by the hearsay rule. Thetestimony wasrelevant under Rule 402 to the defendant's identity
as the perpetrator of the offense. Although the defendant made no reference to the killing of the
victim, the conversation’s proximity in time to the murder in conjunction with the investigation of
the defendant as a suspect, would give rise to alegitimate inference of connection. Thetrial court
properly ruled that thetopic of the conversation would have been appropriatefor cross-examination.
Whether it qualified asincriminating was ajury question. Thevalue of thetestimony rather thanits
admissibility was the real issue. See State v. Robert D. Walsh, No. W1999-01473-CCA-R3-CD
(Tenn. Crim. App., at Jackson, Jan. 30, 2001) (stating that the "extent to which [the victim's]
testimony was ambiguous is relevant to the weight to be afforded her testimony, not its
admissibility"). Additionally, the "other bad act" evidence, the use of illegal drugs, bore no
similarity to the charged offense. It consisted of one statement. Under these circumstances, the
probative value of Ms. Jordan's testimony was not outweighed by the danger of unfair prejudice.

The defendant next contends that the trial court erred by precluding him from questioning
Detective Scott Carpenter regarding his interview of an individual nhamed Debbie Morales. Ms.
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Morales claimed that an individual named "Carlos" had killed the victim. The state assertsthat the
evidence was properly excluded as unreliable hearsay.

In ajury-out hearing, the defense sought permission to cross-examine Detective Carpenter
regarding a statement made by Ms. Morales in June of 1998. According to the defendant's brief,
"[Ms.] Morales informed Detective Carpenter that her nephew had told her that a Hispanic male
named Carlos Riverahad killed [the victim]." At trial, defense counsel contended that because the
state had failed to disclose the statement until August 2002, approximately two months beforetrial,
the defense had been unable to locate Ms. Moraes or her nephew to testify at trial.

Thetria court held that the testimony consisted of multiple layers of hearsay that were not
subject to any exceptions and, therefore, inadmissible:

Detective Carpenter, | don't think, can testify, under any Rules of Evidence,
what Ms. Moralestold him that her nephew had told her that wastold to the nephew
by somebody else. ... There's. .. no fact that I've heard that gives any indicia of
reliability to Ms. Morales. The reliability is al with the statement made to the
nephew. And her statement to Detective Carpenter doesn't qualify, and particularly
in light of the fact that any — the indication is a lack of reliability because she
wouldn't be forthcoming with her information. She's someone who'strying to hide
things instead of being open and honest about it.

But thefact that what thisthird person said isimportant, or would be, doesn't
createan exception to allow Detective Carpenter to testify about what somebody el se
told him that somebody el se had told them that had been said by some other person.
| think I got the right number of people in there.

On appeal, the defendant doesnot contest thetrial court'shearsay determination, but contends
that due process requires the admission of Ms. Morales's statementsto Detective Carpenter. Under
the Due Process Clause of the Fourteenth Amendment, criminal defendants must be afforded a
meaningful opportunity to present a complete defense. California v. Trombetta, 467 U.S. 479
(1984). In State v. Brown, which concerned the application of Tennessee's rape shield law, our
supreme court stated as follows:

The constitutional right to present adefense hasbeen held to "trump” therule
against hearsay in at least two United States Supreme Court decisions. . . .

Thefacts of each case must be considered carefully to determine whether the
constitutional right to present a defense has been violated by the exclusion of
evidence. Generally, theanalysis should consider whether: (1) theexcluded evidence
iscritical to the defense; (2) the evidence bears sufficient indicia of reliability; and
(3) the interest supporting exclusion of the evidence is substantially important. . . .

29 S\W.3d 427, 433 (Tenn. 2000) (citations and footnotes omitted).
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Initially, itisnot entirely clear exactly what testimony the defendant claims should have been
admitted. No offer of proof was made. Although the transcript reflects some discussion of a
statement madeto police by Ms. Morales, thereis no indication whether it was written or otherwise
recorded. Likewise, the investigation notes prepared by Detective Carpenter, while apparently
submitted as an exhibit at the motion hearing, do not appear in the record. It is the duty of the
appellant to prepare a complete and accurate record on appeal. Tenn. R. App. P. 24(b); see dso
Thompson v. State, 958 SW.2d 156, 172 (Tenn. Crim. App. 1997). Nevertheless, based on the
record before us, it is our view that the trial court did not err by limiting the defendant's cross-
examination of the detective. The evidence bears little, if any, indicia of reiability. Detective
Carpenter stated as follows:

The only time | talked to [Ms. Morales] was that one phone call. During that
conversation, . . . shedidn't want to give me the nephew's name. | asked her to give
me more information, tell me how to get ahold of the nephew. She danced around
that. Just ended up refusing to give me the nephew's name. . . . [T]hat's when she
started telling me about how she had had an affair with Carlos and her husband was
jealous of him and her husband couldn't find out any of this stuff . . . .

Detective Carpenter was unable to substantiate the lead provided by Ms. Moraes. Sherefused to
identify her nephew and, even if she had, he was not the source of the information linking Carlos
Riveratothecrime. TheHispanic malewho reportedly madethe allegation was never identified and
never interviewed. Because Ms. Morales exhibited someill will towards Rivera because of aprior
relationship, that further discredited the information. In our view, the trial court did not err by
limiting reference to the statement.

v

The defendant also claimsthat the trial court erred by denying his request for a continuance
of thetria dateto seek expert assistancein analyzing and rebutting the state's DNA analysisresults.
The state contends that there was no error.

The record indicates that the defendant sought a continuance the first morning of trial,
October 14, 2002, arguing that although the state had had nearly four and one-half yearsto perform
DNA testing, it did not do so until just beforethetrial. According to defense counsel, the state had
initially informed him that the results of the DNA testing performed on the victim's fingernail
clippingswere"inconclusive." Inafinal report dated September 27, some seventeen daysbeforethe
trial date, the state's expert "rechecked" the fingernail clippings and concluded that the defendant
could not be excluded asacontributor to DNA found under the nails of the victim'sright-hand index
and ring fingers. Defense counsel asked for acontinuanceto retain itsown DNA expert and test the
remaining unchecked fingernail scrapings "to find out if someone else's DNA could have been
involved." Inthealternative, the defense asked that the statesSDNA evidencebeexcluded. Thestate
acknowledged that it had initially sent the victim's fingernail scrapings to the TBI which reported
that the scrapings were "overwhelmed by the fingernails of the [victim]" and that "[t]hey couldn't
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find anything." Later, just before tria, the state sent the samples to LabCorp and "just kind of
miraculously they found the[d]efendant's. . . DNA." Theassistant district attorney general opposed
exclusion of the evidence, arguing, "That guts the case if the DNA under her fingernails is
suppressed.”

Because the trial had been continued from August and then September to October, thetrial
court denied the continuance:

We've been talking about lab results and getting stuff tested since back in August.
| am going to order that the samples that were not tested be maintained and if [the
defendant] isconvicted of anything and the[d] efense wantsto have them tested, they
can. Andif it showsanything that might have impacted thejury verdict, then | guess
I'll be granting new trialsand we'll bedoingit over. But | don't know that it will, and
I'm not going to stop at this point.

If | had been asked on the 23" of September, or whatever day it was, to
extend the trial for afew weeks, | probably would have. But I'm not going to right
now.

At the hearing on his motion for new trial, the defendant presented the testimony of Martin
M. Shapiro, a psychology professor and statistician at Emory University. Shapiro criticized the
conclusion of the state's expert as to the presence of the defendant's DNA under the fingernails on
thevictim'sright hand, explaining that "that sample. . . generatesaresult at alocus called FGA that,
infact, isnot consistent with amixture of thevictim and the [d]efendant.” Hetestified that at FGA,
the victim had a 21 and a 25, while the defendant has a 23 and a 26; the test results, however,
revealed only the presence of a21, 25, and 23. Accordingto Shapiro, the state's expert assumed that
the 26 was present but undetected. He related, however, that the same results would be reached if
the donor were a homozygote, an individual with two 23's at that marker. Shapiro testified that
because of the missing allele assumption, the state's" cal cul ations makeit appear that the probability
of a coincidental match is grossly morerare than it really is."

The grant or denia of a continuance motion rests within the sound discretion of the trial
court. Its determination will not be overturned unless there is a clear showing of abuse of that
discretion. Woods v. State, 552 SW.2d 782 (Tenn. Crim. App. 1977); Frazier v. State, 3 Tenn.
Crim. App. 696, 466 S.W.2d 535 (1970). When there has been lack of diligence or neglect on the
part of the moving party, the motion for continuance should be overruled. State v. Jefferson, 529
SW.2d 674 (Tenn. 1975). A reversal iswarranted only when the failure to continue results in an
unfair trial and a different result "might reasonably have been reached had there been a different
disposition of the application for acontinuance." Baxter v. State, 503 S.W.2d 226, 230 (Tenn. Crim.
App. 1973).

For some reason not included in the record, the state delayed further DNA testing until less
than three weeks before the trial. To further complicate the issue, the defense waited until the
morning of trial to seek acontinuance. Thetrial had just been continued in August and September.
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The defense contends that it needed additional time to test the victim's unchecked fingernail
scrapings for the presence of DNA donated by other individuals. It presented no evidence at the
motion for new trial of the results of any such additional testing and how those results would have
benefitted the defense. Likewise, the testimony of Megan Clement that the fingernail scrapings of
the victim's right hand contained a mixture of DNA "consistent” with that of the victim and the
defendant is not contradicted by the testimony of Shapiro at the hearing on the motion for new trial.
Although Shapiro indicated that the likelihood that the defendant was the donor would have been
diminished in the case of ahomozygous donor, no statistical evidence was actually presented by the
stateat trial. Itisour interpretation that the evidencewould not have been particularly helpful to the
defense. Inour view, thetrial court did not abuse its discretion.

Vv

Finally, the defendant requests that this court review his sentence under Blakely v.
Washington, 524 U.S. _ , 124 S, Ct. 2351 (2004). The minimum sentence for second degree
murder istwenty years. Thetrial courtimposed atwenty-three-year sentence based on thefollowing
enhancement factors: (2) that the defendant has a history of prior convictions or criminal behavior
in addition to those necessary to establish the appropriate range; and (10) that a deadly weapon was
used upon the victim. See Tenn. Code Ann. 8§ 40-35-114(2), (10). In mitigation, the trial court
found that the defendant had cooperated with the police. See Tenn. Code Ann. § 40-35-113(10).
The state assertsthat theissueiswaived. The defendant arguesthat thetrial court had no authority
to enhance the sentence beyond the midpoint of twenty years without the intervention of ajury.

When there is a challenge to the length, range, or manner of service of a sentence, it isthe
duty of this court to conduct a de novo review with a presumption that the determinations made by
thetrial court arecorrect. Tenn. Code Ann. 840-35-401(d). Thispresumptionis"conditioned upon
the affirmative showing in therecord that thetria court considered the sentencing principlesand al
relevant facts and circumstances.” Statev. Ashby, 823 SW.2d 166, 169 (Tenn. 1991); see State v.
Jones, 883 S.W.2d 597, 600 (Tenn. 1994). "If the trid court applies inappropriate factors or
otherwise fails to follow the 1989 Sentencing Act, the presumption of correctnessfals.” Statev.
Shelton, 854 S.W.2d 116, 123 (Tenn. Crim. App. 1992). The Sentencing Commission Comments
provide that the burden is on the defendant to show the impropriety of the sentence. Tenn. Code
Ann. 8§ 40-35-401, Sentencing Commission Comments.

Our review requiresan analysisof (1) theevidence, if any, received at thetrial and sentencing
hearing; (2) the presentence report; (3) the principles of sentencing and the arguments of counsel
relativeto sentencing alternatives; (4) the nature and characteristics of the offense; (5) any mitigating
or enhancing factors; (6) any statements made by the defendant in his own behalf; and (7) the
defendant's potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-102, -103, -210;
State v. Smith, 735 SW.2d 859, 863 (Tenn. Crim. App. 1987).

In calculating the sentence for a Class A felony conviction, such as second degree murder,
the presumptive sentenceis the midpoint within therangeif there are no enhancement or mitigating
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factors. Tenn. Code Ann. 840-35-210(c). If thereareenhancement factorsbut no mitigatingfactors,
thetrial court shall set the sentence at or above the midpoint. Tenn. Code Ann. § 40-35-210(d). If
there are mitigating factors but no enhancement factors, the trial court shall set the sentence at or
below the midpoint. Id. A sentenceinvolving both enhancement and mitigating factorsrequiresan
assignment of relative weight for the enhancement factors as a means of increasing the sentence.
Tenn. Code Ann. 8§ 40-35-210(e). The sentence should then be reduced within the range by any
weight assigned to the mitigating factors present. 1d. A Range | sentence for aClass A felony is
conviction is fifteen to twenty-five years. Tenn. Code Ann. § 39-13-210; 40-35-112(a)(1).

The state asserts that the defendant has waived his Blakely claim by failing to raiseit in the
trial court. Previoudly, in Statev. Chester WayneWalters, No. M2003-03019-CCA-R3-CD, slip op.
at 21 (Tenn. Crim. App., a Nashville, Oct. 4, 2004, as corrected Dec. 10, 2004), this court rejected
the state's position. Recently, however, in State v. Edwin Gomez and Jonathan S. Londono, No.
M2002-01209-SC-R11-CD, dlip op. a 17 (Tenn. April 15, 2005), amajority of our supreme court
held that where a defendant has failed to properly raise and preserve a Blakely challenge, he is
limited to seeking relief viaplain error review.

Moreover, prior to the majority's decision in Gomez, this court had observed that the United
States Supreme Court'sopinion in Blakely called into question the continuing validity of our current
sentencing scheme. In that case, the Court, applying therulein Apprendi v. New Jersey, 566 U.S.
466, 490 (2000), struck down a provision of the Washington sentencing guidelines that permitted
atrial judgeto impose an "exceptiona sentence" upon the finding of certain statutorily enumerated
enhancement factors. The Court observed that "the 'statutory maximum' for Apprendi purposesis
the maximum sentence a judge may impose solely on the basis of the facts reflected in the jury
verdict or admitted by the defendant.” Id. at 2537. Finally, the Court concluded that "every
defendant hasaright to insist that the prosecutor proveto ajury [ beyond areasonable doubt] al facts
legally essential to the punishment.” 1d. at 2543. The Gomez majority, however, concluded that
"[u]nlikethe statutes at issue in Blakely and Booker, ajudicial finding of an enhancement factor in
Tennessee does not affect the range of punishment to which a defendant is exposed.” Gomez and
Londono, slip op. at 25. The defendant makes no other charge of error with regard to sentencing.

Accordingly, the judgment of the trial court is affirmed.

GARY R. WADE, PRESIDING JUDGE
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